HUMAN RIGHTS AND TRADE POLICY: WHAT 
SHOULD THE CONNECTION BE? A CLASSROOM 
EXERCISE 


By Beverley Earle” 


While everyone agrees on the importance of human rights, there is 
much disagreement among nations, political leaders, business execu- 
tives and scholars about how human rights should be enforced inter- 
nationally and the connection to trade policy. This is an assignment 
applicable to undergraduate or graduate classes of International 
Business Law. In preparation for this class session, the students will 
have studied briefly the role of the United Nations Security Council and 
the limits of the International Court of Justice as well as international 
and national trade law. The students should read the handout before 
class as well as several articles listed in the footnotes if possible, and 
usually one current article dealing with the issues. The students should 
be asked to think about how they would prepare the analysis distin- 
guishing which issues trigger multilateral action, and which if any, 
trigger unilateral action or possibly no action at all. This is the basis for 
the small group discussions which culminate in group recommendations 
to the class. This class discussion allows the class to reflect on the 
connections between law and policy-national and international- and 
business and human rights’ interests. 

There is an international debate raging regarding the appropriate- 
ness of linking human rights issues with trade law and policy. In the 
past, the United States has taken the position that some human rights 
violations necessitate retaliation in the form of trade sanctions and even 
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military action.' The United States has supported both unilateral trade 
and military actions as well as multilateral actions through the United 
Nations.? Many nations, including some in the West have been critical 
of the United States’ willingness to take unilateral action.* On the other 
hand, some nations seem comfortable letting the United States shoulder 
the financial and human burden of being the self imposed police officers 
of the world.‘ 

One example of a recent United States position can be seen in the 
debate over the Helms-Burton law that sanctions companies which do 
business in Cuba (see attached article for other examples).* Many 
countries find that law reflects America’s arrogance to presume to tell 
other countries what to do.® Some also criticize sanctions as self -serving 
actions masking the real motive of trade protectionism.’ Yet others 
from within the United States criticize these sanctions as a destructive 
weapon which negatively impacts a limited constituency and almost 
never impacting the intended target (e.g., the Russian grain embargo 
which hurt the farmers from the United States much more than the 
Soviets who quickly found replacement suppliers).® 

Many developing countries take umbrage at the aggressive pushing 
of a human rights agenda. They argue that environmental concerns are 
a luxury for developed countries and concerns for so called human rights 
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and workplace conditions are often smokescreens for their protectionist 
trade agendas.® Yet, for what country is self interest not a driver for 
trade, military decisions and action? 

Unquestionably, certain evils require action - the problem oftentimes 
is recognizing the evil. Many people look to the Holocaust as an example 
of unadulterated evil and a yardstick by which to measure other human 
rights issues. There is an assumption that we will always recognize a 
holocaust in our own time. Yet if we look back to the time of the 
Holocaust many reasons contributed to the lack of recognition of evil - 
isolationism, anti-Semitism, “NIMBY”” and self-interest. The United 
States knew that many people had been exterminated but waited while 
deciding whether to decide to intervene in World War II. For example, 
the United States turned back ships carrying Jewish refugees, thus 
sending them to almost certain death. And even in this decade, we 
have witnessed ethnic slaughter in Africa. We have also seen the 
slaughter in Bosnia, and famine in parts of Africa and chosen non-, or 
limited, intervention.” Thus it is not abundantly clear that faced with 
a second holocaust, we as a nation would recognize it any sooner than 
we did sixty years ago, nor muster the collective will to act on it either. 

It is ironic too that the United States, the country that often 
advances human rights concerns internationally, refused to host at a 
high governmental level visiting UN investigators who were looking 
into the United States’ use of the death penalty as a human rights 
abuse.!* Somehow President Clinton confidently brushed this off as an 
inquiry not worthy of his time.* Yet, many countries have abolished the 
death penalty and view it as a vestige of the gas chamber and electric 
chair, and particularly barbaric.'® How different is the Unites States’ 
use of the death penalty, from China’s mass executions in sports 
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stadiums of drug dealers, economic criminals and so called political 
criminals? One could respond- quite different- because, although the 
system is imperfect, before anyone is put to death in the United States, 
he (although rare- she) is afforded a high degree of due process unheard 
of in many other countries. However, that does not mean that all 
citizens are afforded equal justice for we know that money can buy a 
legal “dream team” capable of producing a reasonable doubt of guilt.’ 
We also know that despite this guarantee of due process, innocent 
people sit in jail and have been executed for crimes they did not 
commit.” Does the definition of a human rights violation depend upon 
one’s vantage point or are there some immutable absolutes? 

Some countries have staked out a position with regard to human 
rights that trade and human rights issues should be dealt with 
separately. For example, France and Germany have consistently 
refused to cooperate in trying to punish China for its human rights 
abuses preferring instead to benefit their own citizens with trading 
relations by leaping into the gulf created by the United States’ penalties 
on China after Tiananmen Square." They also argue that more change 
in China will come from economic prosperity not in isolating China. 
Essentially, they argue that China should be able to evolve on its own 
timetable and other countries should not try to interfere with its 
policies.’® It also happens that France and Germany’s policies benefit 
their own countries enormously. So unlike the United States, they 
favor limited multilateral action in limited cases, and China does not 
trigger this action and no unilateral action. 

Since its inception, the United Nations has had a framework for 
dealing with threats to peace and security.” There is a consultation 
process where the U.N. Security Council plays a central role in 
determining which action, if any is appropriate. To demonstrate the 
difficulty of this process one need only look at the history of Iraq and 
Kuwait. Despite Iraq’s uninvited occupation of Kuwait, the U.N. 
Security Council members spent 6 months trying to agree to use force 
to expel Iraq from Kuwait.” This 1990-1991 episode is often cited as 


16 “Dream team” is a colloquial expression often applied to the legal defense team hired 
by O.J. Simpson who was tried and acquitted for the crime of murder of Nicole Brown 
Simpson and Ron Goldman. 
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N.Y.TIMES, July 31, 1998, at 1; But see Steven Erlanger, US to Lift Some Sanctions 
Against India and Pakistan, N.Y. TIMES, Nov. 7, 1998, at A4. 
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one of the few times the U.N. functioned as its founders envisioned.” 
This unleashed some euphoria about the “Decade of International Law” 
but that quickly dissipated in the morass of the Bosnian conflict.“ The 
cool reaction of the international community to the Bosnian problem 
quickly illustrated the difficult reality. Similarly, the right to exercise 
self defense as guaranteed in Article 51 of the U.N. Charter created a 
loophole potentially so large that it would render a nullity the Security 
Council’s role in dealing with international disputes paving the way for 
anarchy and possible armed conflicts.” 

One of the most difficult questions to address is deciding which 
situations are purely domestic and within a country’s sovereign right to 
control without any interference from the international community. For 
example, was it a sovereign right of South Africa to design and 
implement Apartheid or did this legalized form of race and ethnic 
discrimination rise to the level of a violation of international law 
warranting unilateral trade and or military action? What about 
legalized discrimination against women? Is this a country’s sovereign 
right, and is it protected under the guise of freedom of religious beliefs? 

This classroom exercise looks at the formulation of national trade 
policy and law and its connection to international trade law and 
international law in general. What is the interrelationship between 
nations, the International Court of Justice, the Security Council of the 
United Nations and the World Trade Organization (WTO)? This 
exercise asks students to think in several different roles: as citizens , as 
business people, as United States officials, and as foreign leaders. 
Students should be able to analyze the issues and proposed actions from 
a national and international legal perspective. What if the objectives of 
self interest, national agenda and the law conflict? How, if at all, are 
the students’ positions different from their country’s? The students 
should be able to articulate and defend their position. 

In both graduate and undergraduate classes, we had excellent 
discussions based upon students’ completion of the chapters on public 
international Jaw and trade law and this exercise. It forced them to 
think about country perspective, patriotic and business interests and 
the global implications of one country’s unilateral actions. The class 
debated unilateral versus multilateral actions. It resulted in a spirited 
discussion in the class and an appreciation that in hindsight the issues 
appear to be a lot simpler than when making quick decisions under 


related to the conflict). 
” For a discussion of the decade of international law see RICHARD SCHAFFER ET AL., 
INTERNATIONAL BUSINESS LAW AND ITS ENVIRONMENT 57 (1999). 
Id. 
* For a discussion of self defense and Article 51 of the United Nations Charter see 
CARTER & TRIMBLE, supra note 1, at 1302-1362. 
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many pressures... especially when those decisions will impact lives, the 
way of life and of course business interests. Yet the moral and ethical 
issues are also very important. How do these get factored into national 
international and business decisions? There are no simple answers 
here, and reasonable people surely disagree. However, at the conclusion 
of the exercise the class had a better understanding of the interaction 
between international and national law, policy and the role of interna- 
tional organizations. 
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QUESTIONS: 


WHAT SHOULD THE CONNECTION BE BETWEEN HUMAN 
RIGHTS ISSUES AND NATIONAL TRADE LAW AND POLICY AND 
INTERNATIONAL ACTION? 


IS UNILATERAL ACTION EVER JUSTIFIED AND IF SO UNDER 
WHAT CONDITIONS? 


OR IS ONLY MULTILATERAL ACTION JUSTIFIED? 
WHAT ROLE SHOULD SELF INTEREST PLAY? 


DIRECTIONS: 


1. Place in order from the most serious human rights violations to the 
least serious the items from the following list. Draw a line and place 
below the line items which do not rise to the level of human rights 
violations and which are purely a domestic matter. Please add 
additional items to the list. 


Genocide 

Apartheid 

occupation ( Iraq’s occupation of Kuwait) 
denial of the right to vote 

body tattooing 

death penalty 

restraints of prisoners 

organ harvesting 

use of child labor 

prison labor 

discrimination 

sexual harassment 

FGM ( female genital mutilation) 
circumcision 

ladies night at the bar 


child abuse 
terrorist bombing 
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2. 


List in column B the possible unilateral and multilateral actions that 
could be taken by a country. (Example: boycott, embargo, import 
duties, blockade, military action.) What is the connection between the 
severity of the human rights violations and the action recommended? 
Are there any human rights violations that would justify both 
unilateral trade and or military action? Or do you take the position 
that there should be no unilateral action? 


. Identify the role of self interest in this decision matrix. Does the fact 


that Iraq occupied Kuwait, a rich, friendly, oil producing country of 
strategic importance make a difference in the U.S. response? Should 
it? What difference if Bosnia had more strategic or economic 


significance? 


. The students should design a chart in a group project which can then 


be put on the board and differences discussed. 
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Human Rights And National/international Response 


Self interest 


Human Rights violation rising 
to fevel of v'olation of 
international law 


High: e.g. vital security int. 
Natural Resources 


Not Human Rights Violation: 
Purely Domestic Matter Within 
A Country's Sovereign Rights 
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